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Abstract *

This article aims at highlighting the objective and legal

justifications that require the Algerian judiciary to play a role in
controlling the constitutionality of the laws rather than just
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screening or dismissing the arguments of unconstitutionality as in
the French model. The analysis found that a range of justifications,

such as equality of powers and non-discrimination against the
judiciary, the judiciary as a power and guardian of rights and
freedoms, call for the judiciary to recognize a role in monitoring the
constitutionality of laws.. In addition to benefiting from the
experiences of other countries that replaced the constitutional
councils with constitutional courts. The vast majority of the world's
countries are directed to the judiciary in monitoring the
constitutionality of laws. The vast majority of the world's countries
are directed to the judiciary in monitoring the constitutionality of
laws. And that constitutional control through a constitutional
council applies only in France and some of its colonies.

key words: Justifications - recognition - judiciary - control-
constitutionality of laws- constitutional court
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Lauréline Fontaine, Alain Supiot, « Pour une vraie réforme du
Conseil constitutionnel », Le Monde, Tribune, 15 juin 2017,
p.20.
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(4) Professeur Sophie ROBIN-OLIVIER, Introduction au droit
comparé, Année universitaire 2014-2015, Publié par Charlotte
Forest, https://slideplayer.fr/slide/3268960/

Et Weber Albrecht. Notes sur la justice constitutionnelle comparée :
Convergences et divergences. In: Annuaire international de
justice constitutionnelle, num. 19, 2003, 2004, pp. 29-41, p. 37,
doi : https://doi.org/10.3406/aijc.2004.1707,

https://www.persee.fr/doc/aijc_0995-
3817_2004_num_19 2003_1707
Fichier PDF généré le 14/06/2018.

(5) Le Conseil constitutionnel francais, Guide pratique de la
guestion prioritaire de constitutionnalité (QPC)
https://www.conseil-constitutionnel.fr/decisions/la-gpc.
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(7) Loi organique n° 2009-1523 du 10 décembre 2009 relative a
I'application de I'article 61-1 de la Constitution, JORF n°0287 du
11 décembre 2009.

(8) Loi constitutionnelle n® 2008-724 du 23 juillet 2008, modifiant
la constitution francaise du 04 octobre 1958, JORF n°® 171 du 24
juillet 2008.

(9) Francois Luchaire, Le Conseil constitutionnel et I’alternance
politique, Revue frangaise de Droit constitutionnel, n° 57, 2004,
pp. 09-21, p.09.

(10) «II est bien connu que le « judicial review » a été inauguré par
Chief Justice Marshall dans le fameux cas Marbury v. Madison
en 1803 qui se fondait sur la primauté de la Constitution
américaine». Weber Albrecht. Notes sur la justice
constitutionnelle comparée : Convergences et divergences. In:
Annuaire international de justice constitutionnelle, num. 19,
2003, 2004, pp. 29-41, p. 31, doi
https://doi.org/10.3406/aijc.2004.1707,

https://www.persee.fr/doc/aijc_0995-
3817_2004 _num_19 2003 1707
Fichier PDF généré le 14/06/2018.

(11) Weber Albrecht, op cit, p.33.

(12) Weber Albrecht, op cit, pp.32-34.

(13) «Régnait a ce moment le principe de souveraineté du
législateur : « Law can do no wrong », la loi ne pouvait mal
faire, puisqu’elle avait été adoptée par des représentants élus par
le peuple, qui bénéficiaient donc d’une légitimité
représentative». Marc BOSSUYT, Riet LEYSEN et Bernadette
RENAULD, Séparation des pouvoirs et indépendance des cours
constitutionnelles et instances équivalentes, Rapport de la Cour
constitutionnelle de Belgique : 2 éme Congrés de la Conférence
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mondiale sur la justice constitutionnelle, Rio de Janeiro, 16-18
janvier 2011, p.02.

(14) «Le pouvoir législatif, en particulier, n’est-il pas allé trop loin?
En allant au-dela des compétences que la Constitution lui
attribue, en méconnaissant les attributions qui reviennent au
pouvoir exécutif, en ignorant les droits et libertés que la
Constitution reconnait aux citoyens?» Pr. Francis DELPEREE,
L’Exception d’inconstitutionnalité: Notion, approche comparée
et bonnes pratiques, la revue du conseil constitutionnel, Numéro
8, 2017, pp.23-38, P.27.

(15) Comme l'a souligné le doyen Vedel « la représentation
nationale exprime bien la volonté générale, mais seulement dans
les conditions prévues par la Constitution et dans les matiéres
dévolues par celle-ci au législateur. Hors de ces limites la
volonté générale ne peut s'exprimer que dans une procédure de
révision constitutionnelle qui est précisément agencée pour que,
sur des points fondamentaux, l'assentiment démocratique soit
indiscutable » cité par Favoreu Louis, La légitimité du juge
constitutionnel. In: Revue internationale de droit comparé. Vol.
46 N°2, Avril-juin 1994. pp. 557-581, p. 580.
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Heléne Gully, Le bon bilan de la « QPC », en trois points, publié
LE 06/03/18 A 17H15

https://www.lesechos.fr/06/03/2018/lesechos.fr/0301382061979 le-
bon-bilan-de-la---qpc----en-trois-points.htm

(17) Weber Albrecht, op cit, pp.34-35.

(18) «Et, en ce sens, on ne peut manquer d'étre frappé par
I'abondance des ordonnances de renvoi des juges ordinaires a la
Cour constitutionnelle (voir supra) et du nombre de décisions
rendues & propos d'une loi déterminée». Favoreu Louis. La
légitimité du juge constitutionnel. In: Revue internationale de
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droit comparé. Vol. 46 N°2, Avril-juin 1994. pp. 557-581;p.
560

doi ‘https://doi.org/10.3406/ridc.1994.4889
https://www.persee.fr/doc/ridc_0035-
3337_1994 num_46_2_4889
Fichier pdf génére le 08/04/2018
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(23) «Il n’y a effectivement qu’a voir les visages des collégues
universitaires, juristes ou méme politiques, a 1’étranger,
lorsqu’ils apprennent la réalit¢ de la composition et du
fonctionnement du Conseil constitutionnel pour se dire qu’il se
passe vraiment quelque chose de particulier dans le cas francais.
Beaucoup de questions peuvent a ce sujet étre abordées : la non
exigence de qualification professionnelle de ses membres tout
d’abord, de qui n’est pas demandée une treés haute qualification
en droit comme il est pourtant requis dans toutes les cours
constitutionnelles ou suprémes a [’étranger». Lauréline
Fontaine, Qui a peur d’une juridiction constitutionnelle ?, L.F
septembre 2018, article disponible dans le site:
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http://www.ledroitdelafontaine.fr/qui-a-peur-du-conseil-
constitutionnel/
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(28) Husam Alhaj Embarak, La séparation des pouvoirs dans le
monde arabe : étude comparative des expériences du Maroc, de
I'Algérie, la Tunisie, la Libye et I'Egypte : "Un principe &
I'épreuve du pouvoir exécutif’, Thése de doctorat en Droit
public Université Paris Nanterre, soutenue le 27/03/2018, p.
371.
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(30) «II n’existe aucun contre-pouvoir dans la loi fondamentale du
pays. Aussi, la Constitution algérienne n’organise pas la
séparation des pouvoirs. Aujourd’hui, tous les pouvoirs
constitutionnels sont concentrés chez le président de la
République. Du coup, les attributions des hauts cadres censés
incarner le contre-pouvoir sont tres limitées». Par Farid
Abdeladim, FATIHA BENABBOU POINTE LE CARACTERE
AUTORITAIRE DU REGIME ALGERIEN : “La Constitution
ne consacre ni contre-pouvoir ni séparation des pouvoirs”,

Article  publié le 24-12-2018 11:00 : https://www.liberte-
algerie.com/actualite/la-constitution-ne-consacre-ni-contre-
pouvoir-ni-separation-des-pouvoirs-306161

11/04/2019 17 :42
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“Le pouvoir, c’est comme le gaz, si vous le laissez libre, il étouffera
tout le monde.” Par Hammadi Souhila, Exacerbation des
pouvoirs présidentiels, article publié le 24-12-2018 11:00 :
hhttps://www.liberte-algerie.com/actualite/exacerbation-des-

pouvoirs-presidentiels-306162
11/04/2019 17 :42
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Constitutional control work of the executive authority
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Abstract
The acts of the executive authority are administrative acts issued
by the president of the republic or by the Prime Minister. These
include orders and decrees which are subject to appeal or notice
thereof. The administrative judiciary, in terms of legality,
appropriateness, non-abuse and other rules governing
administrative conduct if it is not of a political nature, or
sovereign, and the rest of the organizations are monitored by the
Constitutional Council despite his reluctance to do so.
Key Words
Executive Branch - Constitutional Council — Oversight- control
Decrees- Decree — laws- instructions
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(The Local Authorities in the Second Constitution
of the Republic of Tunisia)
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_Abstract
The content of the 7th section of the new Tunisian
constitution, entitled “The Local Authority,” has been
considered as a lawful revolution about the administrative
organization of the Tunisian country. This section has moved
from a narrowed centralized system to a decentralized one based
on the main and most common global principles of the local

governance. Moreover, a new legal concept has been adopted
here for the first time: this term is called “the local authority”
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and it had never been familiar to previous legal systems. “The
local authority” means boycotting the excessive centralized
governance via intensifying the local democracy as a developed
local issue. However, the imposed revolutionary worth on the
state may be an obstacle in applying the local authority because
it requires providing huge financial and human needs to realize
this democratic transformation.

Keywords: the local authority, the Tunisian constitution, the
second republic, the general principles
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Abstract
The treatment and organization of public freedoms in any legal
system is primarily concerned with administrative control at the
State level, which aims to protect the public order with its various
elements of public security, health and public tranquility, allowing
individuals to exercise their rights and freedoms freely without
restrictions or harassment from the State or individuals based on the
principle of the embodiment of freedoms and practice without
restrictions or limits except as provided by law.
And the systems of handling and framing public freedoms can be
distinguished between two basic types. The first relates to the
system or method of pre-authorization under which freedom is
exercised as soon as the competent authority is informed and
authorized to do so without requiring its approval or refusal thereof,
with conformity to the laws and regulations in force in this field, the
second type concerns the system or method of pre-licensing which
restricts the exercise of freedom to the prior consent of the
competent authority. The activity involving freedom can only be
exercised after granting the license or the link allowing it.
And the Algerian legislator was not clear and decisive in the regard
of the organization and framing of public freedoms through the
adoption of one or two systems without the other, because it
ostensibly adopts the system of constituent declaration and in
practice we find it subjects freedom to the system or method of
prior authorization, which is shown through some public freedoms,
freedom of association, media freedom or freedom of the press.
Keywords / regulation and framing of public freedoms, Pre -
authorization method, Pre - licensing method, registration and
accreditation Party freedom, freedom of association, freedom of
media.
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Abstract :
Territoral authorities seek to provide high quality services in order
to contribute to the consideration of the local public service, which
is the biggest interface in the eyes of citizens on the credibility of
the state and the compatibility of their development programs for to
meet the needs of the citizen and because of the inability of the
local authorities to achieve these objectives, which is due to the lack
of necessary human and financial resources, the State has
endeavored to find more efficient means and to resort to different
methods of managing public services and achieving these
objectives. To this end, the management of certain public services
has been entrusted to private operators, which would make it
possible to obtain a certain number of satisfactory results and to
achieve the objectives set by the State. These private operators will
be contracted under the delegation contracts.

In this context, Executive Decree No. 18-199 intervenes to
define the terms of public service delegation, as a management
mode that involves the private sector in the management of
infrastructure.

This regulatory text was drafted after the entry into force, at the
end of 2015, of Presidential Decree No. 15-247 on the regulation of
public contracts and public service delegations, which aims to
encourage local officials to choose the mode of management on the
basis of more appropriate and negotiate with the partner on the
optimal terms in the best conditions and at the lowest cost.

Key words: territorial authorities, delegation contract, public
service, governance, investment, private sector.
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Dans le dernier décret présidentiel n° 15-247, malgré leurs
différences, les régimes juridiques des Délégation de Service
Public (DSP) et des marchés publics se sont rapprochés par le
respect des principes de concurrence et de transparence.
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Administrative means for legal protection of beaches -
Study in Algerian legislation-
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Abstract
Algeria is a natural and human power. It has been blessed by a long
coastline of 1644 km. It is of strategic importance in various
economic fields: tourist and industrial, natural and human resources
where the majority of the population is gathered, and to protect the
natural and water environment. The protection of the environment

in general and the protection of the coasts more precisely.
Therefore, this study examines the most important administrative
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means used by the legislator in this area, such as license,
prohibition, the system of studying the impact of the environment,
beach configuration plan and sea hill plans, and their mechanisms to
thus determine their actual effectiveness in protecting these
beaches.

Key words: license, prohibition, environmental impact assessment
system, beach configuration plan, sea hill plans.
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Abstract

Tourism is an ancient activity, which took in the twentieth

century a global dimension. It is now a fundamental economic

sector in many developed and developing countries, making

them a key factor in their development.

This led the Algerian legislator to find ways to protect the tourist

property even when it was acquired , some of these methods

were organized according to general rules such as pre-emption

and expropriation for the benefit of the public interest.

The amicable agreement studied was subject to special rules,

underlining its importance through the law 03/03 .

Keywords : Tourist property, protection, amicable agreement,

pre-emption, expropriation
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(1) Selon GOURIJA.S «Nul ne peut ignorer de nos jours, le role
capital que le tourisme peut jouer en tant que secteur moteur
de développement économique et social des pays. ce secteur
est la principale source de créations d'emplois dans un
grand nombre de pays. non seulement dans I'industrie
touristique elle-méme mais aussi, par effets d'entrainement,
dans d'autres secteurs» Voir GOURIJA.S: Tourism et
développement  durable: quelles conjugaisons? Cas du
Maroc, these soutenue (2007)
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(4) BELBACHA Mohamed Lamine : La capacité de charge
touristique au sein de la démarche du projet urbain pour un
tourisme durable :-Cas de Constantine-, Mémoire pour
I’obtention du Diplome de Magistere 2011 , UNIVERSITE
MENTOURI DE CONSTANTINE, P 11
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(17) Michele Muller : droit civil - Parcours juridique- , édition
Foucher MVISTM , France 2007, P 75 .
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